AG CONSULTING GROUP SERVICE TERMS AND CONDITIONS
Date of Last Revision: April 15, 2019
THIS USER AGREEMENT GOVERNS ACCESS AND USE OF THE SOFTWARE SOLUTIONS AS A SERVICE AVAILABLE AT www.youracg.com (“ACG SERVICE”). THIS IS A LEGALLY BINDING AGREEMENT BETWEEN YOU OR THE PERSON, COMPANY OR OTHER LEGAL ENTITY ON WHOSE BEHALF YOU ARE ACCEPTING THESE TERMS AND CONDITIONS (“You” or the “CUSTOMER”) AND Cavallo Ag Ventures, Inc., a Delaware corporation doing business as ag consulting group (“ACG” or “Company”).  BY CLICKING “ACCEPT” OR USING ANY PART OF THE ACG SERVICE, YOU SIGNIFY YOUR AGREEMENT TO THESE TERMS AND CONDITIONS (“USER AGREEMENT”). IF YOU DO NOT AGREE WITH ANY TERM OR CONDITION OF THIS USER AGREEMENT, YOU ARE NOT GRANTED PERMISSION TO ACCESS OR OTHERWISE USE THE ACG SERVICE AND YOU MUST IMMEDIATELY CEASE USING THE ACG SERVICE. IF YOU ARE ACCESSING THE ACG SERVICE ON BEHALF OF ANY PERSON, COMPANY OR OTHER LEGAL ENTITY, YOU REPRESENT AND WARRANT THAT YOU HAVE FULL AUTHORITY TO BIND SUCH PERSON, COMPANY OR OTHER ENTITY TO THIS USER AGREEMENT. CUSTOMER MAY NOT CLICK “ACCEPT” OR USE ANY PART OF THE ACG SERVICE IF CUSTOMER IS NOT AT LEAST 18 YEARS OF AGE. 
1. Access to the ACG Service. Subject to the terms and conditions set forth herein, ACG hereby grants You a limited, personal, non-exclusive, non-sublicensable, and non-transferable right to access and use via the Internet the ACG Service during the term of this User Agreement. If You are using the ACG Service on behalf of a company or other form of entity, please note that such entity may have a separate written agreement with Company regarding the ACG Service (see discussion of Consulting Services Agreement under Section 2 below).  Nevertheless, Your use of the ACG Service will be subject to the obligations, terms and conditions regarding the ACG Service set forth in this User Agreement, except to the extent over-ridden by the Consulting Services Agreement.  
2. Customer Data Consulting Services. ACG Service consists of the software platform only.  Customer acknowledges that in order to make use of the ACG Service, Customer Data must be collected and entered into the ACG Service. ACG offers as a separate consulting service the gathering and collection by ACG on behalf of Customer of Customer Data (defined in Section 6) from Customer and/or from Customer’s vendors and the entering into and integration of such collected Customer Data with the ACG Service (“Consulting Services”). Consulting Services are not included in (and expressly excluded from) this User Agreement and will be offered under and governed by a separate written agreement to be executed by both parties (the “Consulting Services Agreement”). The Consulting Services Agreement will contain a description of the tasks to be performed and, if applicable, a schedule of payments and payment terms. Customer will pay ACG the fees set forth in such Consulting Services Agreement in accordance with the terms therein. ACG shall have no obligation to provide Consulting Services or to assist in collecting and entering Customer Data under this User Agreement. Absent a separate Consulting Services Agreement, Customer will need to collect, enter, normalize and configure its own Customer Data into with the ACG Service. 
3. Restrictions on Access and Use; Ownership; No Licenses.  You shall not do any of the following and shall not authorize or assist any third party to do any of the following: (a) create any modifications or derivative works based on the ACG Service; (b) reverse engineer the ACG Service; (c) access or use the ACG Service in order to build a competitive product or service; (d) use the ACG Service to store, process, or transmit material (including Customer Data, as defined below) that is tortious or in violation of Law; (e) use the ACG Service to transmit computer viruses, worms, Trojan horses, or other malicious code; (f) interfere with, unreasonably burden, or disrupt the integrity or performance of the ACG Service or third-party data contained therein; (g) use the ACG Service to attempt to gain unauthorized access to any systems or networks; or (h) provide the ACG Service to third parties, including, by resale, license, lend or lease. 
4. Customer Obligations. By accessing, or using the ACG Service in order to view information and materials or submit information of any kind, You represent that You will, at all times, provide true, accurate, current, and complete information when submitting information or materials on the ACG Service, including, without limitation, when You provide information via an ACG registration or submission form.  In addition, You agree to abide by all applicable local, state, national, and international laws and regulations with respect to Your use of the ACG Service.  This User Agreement is also expressly made subject to any applicable export laws, orders, restrictions, or regulations.  
5. Proprietary Rights.  ACG (or its licensors) holds all right, title, and interest in and to the ACG Service. This User Agreement provides only a limited right to access and use the ACG Service subject to the terms set forth herein. Accordingly, You expressly acknowledge and agree that Company transfers no ownership, license or other intellectual property interest or title in and to the ACG Service to You or anyone else under this User Agreement. All text, graphics, Customer interfaces, visual interfaces, photographs, sounds, artwork, computer code (including html code), programs, software, products, information, and documentation, as well as the design, structure, selection, coordination, expression, “look and feel,” and arrangement of any content contained on or available through the ACG Service, unless otherwise indicated, are owned, controlled, and/or licensed by Company or its successors and assigns and are protected by law including, but not limited to, United States copyright, trade secret, patent, and trademark law, as well as other state, national, and international laws and regulations.  Except as expressly provided herein, Company does not grant any express or implied right to You or any other person under any intellectual or proprietary rights. Accordingly, Your unauthorized use or transmittal of the ACG Service may violate intellectual property or other proprietary rights laws as well as other laws, regulations, and statutes. Additionally, You will keep confidential and not disclose to any person or entity any information contained in the ACG Service that is considered by ACG or its licensors to be proprietary, confidential, of a sensitive nature and/or the trade secrets of such party, including, without limitation, algorithms contained in ACG. The ACG names and logos, as well as all other product names, logos, labels, depictions, and descriptions associated with ACG or the ACG Service are tradenames or trademarks of ACG, one or more of its affiliates, the applicable software owners, chemical manufacturer(s) or third parties, and any use of such marks, including, without limitation, as domain names, without the express written permission of Company is strictly prohibited.  The omission of a copyright or trademark notice on any part of the ACG Service shall not be interpreted to mean the material is, or cause the material to be, in the public domain.
6. Customer Data; Privacy Policy. You shall have sole ownership of all data, text, information, images, and material that You or any person acting on Your behalf (including ACG when acting on Your behalf pursuant to a Consulting Services Agreement) enter or submit via the ACG Service, including for example, without limitation, any and all crop inputs sold or which may be sold to Customer as well as any crops Customer has sold or may sell to vendors, including amounts and prices of input sold or to be offered to Customer as well as crop amounts, types and prices of crops sold by Customer to vendors or which may be sold by Customer to vendors (all of the foregoing collectively referred to as “Customer Data”). You grant ACG a non-exclusive, non-transferable (except as set forth in Section 13 below), royalty-free license to access, process, store, transmit, and otherwise make use of the Customer Data to provide the ACG Service and to otherwise fulfill its obligations under the User Agreement and to improve and further develop the ACG Service and other products and services. ACG may sublicense the foregoing rights (directly or through one or more tiers of sublicensees) to its subcontractors, service providers, and other third parties working on ACG’s behalf. ACG may in its discretion maintain back-up and archival copies of Customer Data during the term of the User Agreement and thereafter. However, ACG will have no obligation to maintain any backups of the Customer Data. “Deidentified Customer Data” means Customer Data from which Your name(s) and contact information are not included or have been removed but which may nevertheless contain geographical information that could identify the state and/or county in which Customer’s operations are located. During the term of the User Agreement and thereafter, You grant ACG and its successors in interest a perpetual, irrevocable, transferable, royalty-free license to access, process, store, transmit, modify, aggregate, disclose and otherwise make use of the Deidentified Customer Data for any purpose, together with the right to sublicense the foregoing rights through one or more tiers of sublicensees. “Aggregated Data” means Customer Data and/or data of other ACG Customers that have been combined in such a way that the data are no longer specific to any single Customer and cannot reasonably be used to identify any single Customer as that data’s source. As between ACG and You, ACG shall own all right, title and interest, including without limitation all worldwide intellectual property rights, in and to the Aggregated Data (other than any Deidentified Customer Data contained therein). You hereby assign to ACG and its successors in interest all right, title and interest, including all worldwide intellectual property rights, in and to any and all Aggregated Data that You have or may hereafter acquire (other than with respect to Deidentified Customer Data). You represent and warrant that you have obtained (and will continue to obtain during the term of this User Agreement and thereafter, as necessary) all consents necessary for ACG to collect, access, process, store, transmit, and otherwise use the Customer Data (including Deidentified Customer Data and Aggregated Data) in accordance with the User Agreement. You acknowledge and agree that the Customer Data may be transferred or stored outside the country where You are located in order to carry out the ACG Service and ACG’s other rights and obligations under the User Agreement. You shall comply with all requirements of integrity, quality, legality and all other similar aspects in respect of Customer Data. ACG may, but is not obligated to, review or monitor any Customer Data. ACG expressly disclaims any duty to review or determine the legality, accuracy or completeness of Customer Data. For further information related to ACG’s use of, and obligations with respect to, information You enter or submit in connection with use of the ACG Service, please see ACG’s privacy policy at www.youracg.net/privacy.
7. Feedback.  Company welcomes Your Feedback. “Feedback” means any suggestions, enhancement requests, recommendations, report, feedback, proposals, anonymized statistical data or other information concerning ACG, the ACG Service, or other ACG products or services provided to You by ACG. To the extent Feedback is not already owned by ACG or assigned to ACG hereunder, You hereby grant ACG a perpetual, exclusive, royalty-free, worldwide license to use or disclose (or choose not to use or disclose), and create derivative works of Feedback for any purpose, in any way, in any media worldwide.  
8. Disclaimers.  THE ACG SERVICE IS PROVIDED TO YOU ON AN “AS IS” AND “AS AVAILABLE” BASIS AND MAY INCLUDE ERRORS, OMISSIONS, OR OTHER INACCURACIES.  ACG AND ITS LICENSORS MAKE AND YOU RECEIVE NO WARRANTIES OR CONDITIONS, EXPRESS, IMPLIED, STATUTORY OR OTHERWISE, AND ACG SPECIFICALLY DISCLAIMS ANY IMPLIED WARRANTIES OF MERCHANTABILITY, NONINFRINGEMENT, OR FITNESS FOR A PARTICULAR PURPOSE OR ANY OTHER IMPLIED WARRANTY UNDER THE UNIFORM COMPUTER INFORMATION TRANSACTIONS ACT AS ENACTED BY ANY STATE.  ACG DOES NOT WARRANT THAT THE FUNCTIONS CONTAINED IN THE ACG SERVICE WILL MEET YOUR REQUIREMENTS, THAT THE OPERATION OF THE ACG SERVICE WILL BE UNINTERRUPTED, TIMELY, COMPLETE OR ERROR FREE.  FURTHERMORE, ACG DOES NOT WARRANT OR MAKE ANY REPRESENTATIONS REGARDING USE OR THE RESULTS OF THE USE OF THE ACG SERVICE IN TERMS OF CORRECTNESS, ACCURACY, RELIABILITY OR OTHERWISE. Without limiting the foregoing, ACG does not guarantee that the ACG Service will be available at any particular times or for any percentage of time during the term of this User Agreement.  ACG may limit or suspend access to the ACG Service as reasonably necessary to perform routine and emergency maintenance. Customer alone is responsible for all decisions relating to the ACG Service, including without limitation, evaluation of the adequacy of the scope of ACG Service in addressing Customer’s needs as well as the decision to accept and implement any recommendations. ACG is not responsible for the business results achieved. To the fullest extent permitted by applicable law, ACG shall have no liability to Customer or any third party relating to (i) the accuracy of any models used to perform the ACG Service, market data input into such models or estimates used to provide the ACG Service, (ii) any errors or omissions with respect to the ACG Service, or (iii) any changes in market factors or conditions or other circumstances relevant to the ACG Service.
9. Limitation of Liability.  SUBJECT TO APPLICABLE LAWS:  (1) IN NO EVENT WILL ACG OR ITS LICENSORS BE LIABLE FOR ANY LOSS OF DATA, LOST PROFITS, LOST REVENUE, COST OF PROCUREMENT OF SUBSTITUTE GOODS OR SERVICES, OR FOR ANY SPECIAL, INCIDENTAL, CONSEQUENTIAL OR INDIRECT DAMAGES ARISING FROM THE USE OR OPERATION OF ACG SERVICE OR ACCOMPANYING DOCUMENTATION, HOWEVER CAUSED AND ON ANY THEORY OF LIABILITY; (2) THIS LIMITATION WILL APPLY EVEN IF ACG HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGE; (3) THIS LIMITATION SHALL APPLY NOTWITHSTANDING THE FAILURE OF THE ESSENTIAL PURPOSE OF ANY LIMITED REMEDIES HEREIN. BECAUSE SOME STATES/JURISDICTIONS DO NOT ALLOW THE EXCLUSION OR LIMITATION OF LIABILITY FOR CONSEQUENTIAL OR INCIDENTAL DAMAGES IN CERTAIN CIRCUMSTANCES, THE ABOVE LIMITATION MAY NOT APPLY IN SUCH CASES. NOTWITHSTANDING THE FOREGOING, TOTAL LIABILITY OF ACG FOR ANY REASON WHATSOEVER RELATED TO USE OF THE ACG SERVICE, THIS USER AGREEMENT AND/OR ITS SUBJECT MATTER, WHETHER ARISING IN CONTRACT, TORT (INCLUDING NEGLIGENCE), OR OTHERWISE, SHALL NOT EXCEED THE TOTAL AMOUNT PAID BY YOU TO ACG IN CONNECTION WITH THE SUBJECT MATTER OF THE PARTICULAR DISPUTE DURING THE PRIOR THREE MONTHS.
10. Indemnity.  You agree, to the fullest extent permitted by applicable law, to defend and indemnify ACG, its parents and affiliates, and their respective directors, managers, officers, employees, agents, shareholders, members, beneficial owners, successors and assigns from and against any and all claims, losses, damages, injuries, liabilities, settlements, costs, and expenses (including without limitation reasonable attorneys’ fees) arising out of or in connection with: (a) the negligence, abuse, misapplication, misuse or more culpable act or omission (including recklessness or willful misconduct) by or on behalf of You, your employees or agents, or your customers with respect to the ACG Service or otherwise in connection with this User Agreement; (b) the use of the ACG Service by or on behalf of You, your employees or agents, or your customers that is outside the purpose, scope or manner of use authorized by this User Agreement or in any manner contrary to ACG's instructions; (c) the violation of any obligation owed by You, your employees or agents, or your customers to any third party in connection with the Customer Data; and/or (d) the violation, infringement or misappropriation of any third party right by the use or disclosure of any Customer Data as authorized or contemplated under this User Agreement.
11. Accounts.  You are responsible for all activity occurring and transactions made under Your Customer accounts and for maintaining the confidentiality of all login account information and passwords.  Customer accounts may only be used by You and Your authorized Customers.  You shall protect any login and password data related to the ACG Service as confidential information, and shall ensure that each individual Customer of the ACG Service has, and uses, a unique login identifier. You agree to immediately notify ACG of any unauthorized use of Your account or any other breach of security known to You in relation to the ACG Service.  You shall immediately take all reasonable steps to stop unauthorized use or copying by any person who have access to Your account.  

12. Termination.  This User Agreement will take effect at the moment You click “ACCEPT” or You access or use the ACG Service and is effective until terminated as set forth below. In addition, Company reserves the right at any time and on reasonable grounds, which shall include, without limitation, any reasonable belief of fraudulent or unlawful activity or actions or omissions that violate any term or condition of this User Agreement, to terminate this User Agreement and/or to deny Your access to the ACG Service or to any portion thereof in order to protect its name and goodwill, its business, and/or other customers. This User Agreement will also terminate automatically if You fail to comply with this User Agreement, subject to the survival rights of certain provisions identified below. If You or Your organization are parties to a Consulting Services Agreement with Company, this User Agreement will also terminate automatically upon the termination or expiration of such other agreement with Company. Termination will be effective without notice. Upon termination, You must destroy all copies of any aspect of the ACG Service in Your possession other than your Customer Data.  In addition to the Sections 13 through 19 below, the provisions concerning proprietary rights, customer data, feedback, accounts, indemnity, disclaimers, limitation of liability, and governing law and dispute resolution, together with any other provisions that should reasonably be intended to survive, will survive the termination of this User Agreement for any reason.
13. No Assignment.  ACG may assign this and User Agreement to any entity that controls, is controlled by or is under common control with ACG, or to a successor in interest to ACG’s business or assets to which this User Agreement relates. Except as set forth in the preceding sentence, this User Agreement shall not be assignable by either party without the prior written consent of the other party, but shall otherwise inure to the benefit of and be binding upon the parties and their respective successors and permitted assigns.  

14. Waiver.  The failure or delay of either party to enforce any right or provision in this User Agreement shall not constitute a waiver of such right or provision, nor shall any single or partial exercise of a right preclude any other or further exercise thereof or the exercise of any other right, power or privilege.  The rights and remedies shall be cumulative and not exclusive of any rights or remedies provided by law.
15. Entire User Agreement; Amendment.  The terms and conditions herein constitute the entire agreement among the parties and supersedes all other prior agreements or understandings, both written and oral, with respect to the subject matter hereof. This User Agreement may not modified or amended by You except in a writing signed by a duly authorized representative of ACG.  ACG may revise and update this User Agreement from time to time in its sole discretion. All changes are effective immediately when ACG posts them.  If You or Your organization have entered into a written Consulting Services Agreement with ACG, changes to this User Agreement will be effective immediately upon any renewal term provided for in such Consulting Services Agreement. If You or Your organization do not have a signed Consulting Services Agreement, Your continued use of the ACG Service following the posting of the revised User Agreement and/or Your receipt of a written notification that the User Agreement has been modified means that you accept and agree to the changes.
16. Severability; Construction. Should any part of this User Agreement be held invalid or unenforceable, that portion shall be construed consistent with applicable law as nearly as possible to reflect the original intentions of the parties and the remaining portions shall remain in full force and effect.  This User Agreement shall be interpreted as to its fair meaning and not strictly for or against any party.  Paragraph or section headings are solely for the convenience and are not intended to affect, any of the terms or provisions hereof. 
17. Governing Law; Jurisdiction.  This User Agreement shall be construed and enforced solely in accordance with the laws of the State of California, excluding its conflict of law principles. The parties irrevocably submit to the exclusive jurisdiction of the U.S. federal and California state courts located in and serving the City and County of San Francisco, California. You acknowledge and agree that any applicable state law implementation of the Uniform Computer Information Transactions Act (including any available remedies or laws) shall not apply to this User Agreement and is hereby disclaimed.  Company makes no representation that the ACG Service is appropriate or available for use in Your jurisdiction, and access to the ACG Service from states, territories, or nations where any aspect of the ACG Service is illegal is prohibited. You access the ACG Service on Your own volition and are responsible for compliance with all applicable local laws with respect to Your access and use of the ACG Service.  A printed version of this User Agreement and of any related notice given in electronic form shall be admissible in judicial or administrative proceedings based upon or relating to this User Agreement to the same extent and subject to the same conditions as other business documents and records originally generated and maintained in printed form.  Please contact Company if You wish to receive a printed copy of this User Agreement.
18. Notice to U.S. Government End Customers. The ACG Service is a Commercial Item, as that term is defined at 48 C.F.R.  2.101, consisting of Commercial Computer Software and Commercial Computer Software Documentation, as such terms are used in 48 C.F.R. 12.212 or 48 C.F.R. 227.7202, as applicable. Consistent with 48 C.F.R. 12.212 or 48 C.F.R. Sections 227.7202-1 through 227.7202-4, as applicable, the Commercial Computer Software and Commercial Computer Software Documentation are being licensed to U.S. Government end Customers (a) only as Commercial Items and (b) with only those rights as are granted to all other end customers pursuant to the terms and conditions herein and, if applicable, the Subscription Agreement. Unpublished rights reserved under the copyright laws of the United States. ACG, Inc., 315 W. 60th Street, STE 200, Kearney, NE 68845.
19. Miscellaneous.  You acknowledge that any breach, threatened or actual, of this User Agreement will cause irreparable injury to Company, such injury would not be quantifiable in monetary damages, and Company would not have an adequate remedy at law.  You therefore agree that Company shall be entitled, in addition to other available remedies, to seek and be awarded an injunction or other appropriate equitable relief from a court of competent jurisdiction restraining any breach, threatened or actual, of Your obligations under any provision of this User Agreement. Accordingly, You hereby waive any requirement that Company post any bond or other security in the event any injunctive or equitable relief is sought by or awarded to Company to enforce any provision of this User Agreement. No joint venture, partnership, employment, or agency relationship exists between You and Company as a result of this User Agreement or Your utilization of the ACG Service.
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